TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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Bef ore McCANDLI SH, Senior Adm nistrative Patent Judge, ABRANS
and STAAB, Adm nistrative Patent Judges.

ABRAMS, Admi ni strative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe decision of the exam ner
finally rejecting clainms 1-21, which constitute all of the

clainms of record in the application.

Application for patent filed March 1, 1996.
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The appellants’ invention is directed to a spreader bar
for a hammock. The subject matter before us on appeal is
illustrated by reference to claim11, which has been reproduced
in an appendix to the Brief (Paper No. 8).

THE REFERENCES

The references relied upon by the exam ner to support the

final rejection are:

Ni cker son 369, 546 Sep. 6,
1887

Pal mer 468, 576 Feb. 9, 1892
Ll oyd 631, 747 Aug. 22, 1899

THE REJECTI ONS?

Clainms 20 and 21 stand provisionally rejected under the
judicially created doctrine of obviousness-type double
patenting over clainms 21 and 22 of copendi ng Application
Serial No. 08/609, 550.°3

Claims 1, 4, 6 and 7 stand rejected under 35 U S.C. 8§

102(b) as being anticipated by N ckerson.

2A rejection under 35 U.S.C. § 112 erroneously was
included in the listing of standing rejections on page 4 of
the Answer. This rejection was overcone by anmendnent (see
Paper No. 7).

*This is erroneously recited in the Answer as 08/ 609, 551.
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Claim2 stands rejected under 35 U.S.C. 8 103 as being
unpat ent abl e over Ni ckerson.

Claim3 stands rejected under 35 U.S.C. 8§ 103 as being
unpat ent abl e over Nickerson in view of Pal ner.

Clains 5, 8-11 and 13-19 stand rejected under 35 U S. C
8§ 103 as bei ng unpatentabl e over N ckerson in view of LI oyd.

Claim 12 stands rejected under 35 U.S.C. § 103 as being
unpat ent abl e over Nickerson in view of Lloyd and Pal ner.

The rejections are explained in Paper No. 4 (the final
rejection).

The appel lants’ argunents are set forth in the Brief.

CPI NI ON
The Doubl e Patenting Rejection
No term nal disclainmer has been filed, and no argunents
have been made di sputing the examner’s position with regard
to this rejection. W therefore shall sustain it.
The Rejection Under 35 U. S.C. § 102(b)
Anticipation is established only when a single prior art

reference discloses, either expressly or under the principles
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of inherency, each and every elenent of the clainmed invention.
See In re Paul sen, 30 F.3d 1475, 1480-1481, 31 USPQRd 1671,
1675 (Fed. Cir. 1994). Anticipation by a prior art reference
does not require either the inventive concept of the clainmed
subj ect matter or recognition of inherent properties that may
be possessed by the reference. See Verdegaal Brothers Inc. v.
Union QI Co. of California, 814 F.2d 628, 633, 2 USPQd 1051,
1054 (Fed. Cir. 1987). The reference need not teach what the
applicant is claimng, all that is required is that the claim
on appeal "read on" sonething disclosed in the reference,
i.e., all limtations of the claimare found in the reference.
See Kalman v. Kinberly-Cark Corp., 713 F.2d 760, 772, 218
USPQ 781, 789 (Fed. Cir. 1983), cert. denied, 465 U S. 1026
(1984) .

Clains 1, 4, 6 and 7 stand rejected as being antici pated
by Ni ckerson, which discloses an el ongated spreader bar body
A. The bar is provided with apertures H for receiving cords.

While as pictured in Figure 1 the N ckerson spreader bar
body is oriented so that it is curved vertically, we agree

with the exam ner’s conclusion that the clai ml|anguage reads
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onit, for it neets the claimrequirenent that the curve be in

a direction “horizontally transverse to [its] direction of

el ongation” (enphasis added) if it is reoriented by rotating
it ninety degrees. Although the appellants argue that such is
i nproper, that it not the case. The disclosure of the

appel lants’ invention inforns us that the inventive spreader
bar is to be used in conjunction with the body supporting

el ement of a hamobck. However, claim1 is nore broad, in that
it is directed only to a “spreader bar.” The cl ai mcontains
no | anguage that relates the orientation of the spreader bar
to other structures, nuch less to the body supporting portion
of the hammock, and therefore it is sinply a free article, the
orientation of which is not restricted by its relationship to
anot her el enent.

It therefore is our conclusion that the subject matter
recited in claiml is anticipated by N ckerson, and we w ||
sustain this rejection. In viewof the fact that the
appel l ants have el ected not to challenge with any reasonabl e
specificity before this Board the rejection of dependent
claims 4, 6 and 7, they are grouped with independent claim1,

fromwhich they depend, and fall therewith. See In re
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Ni el son, 816 F.2d 1567, 1570, 2 USPQ2d 1525, 1526 (Fed. GCr.
1987) .
The Rejections Under 35 U.S.C. § 103

The test for obviousness is what the conbi ned teachi ngs
of the prior art would have suggested to one of ordinary skil
inthe art. See In re Keller, 642 F.2d 413, 425, 208 USPQ
871, 881 (CCPA 1981). 1In establishing a prima facie case of
obvi ousness under 35 USC § 103, it is incunbent upon the
exam ner to provide a reason why one of ordinary skill in the
art would have been led to nodify a prior art reference or to
conbi ne reference teachings to arrive at the clai ned
invention. See Ex parte O app, 227 USPQ 972, 973 (BPAlI 1985).
To this end, the requisite notivation nmust stemfrom sone
t eachi ng, suggestion or inference in the prior art as a whole
or fromthe know edge generally available to one of ordinary
skill in the art and not fromthe appellant's disclosure.
See, for exanple, Uniroyal, Inc. v. Rudkin-WIley Corp., 837
F.2d 1044, 1052, 5 USPQ2d 1434, 1052 (Fed. Cir.), cert.

deni ed, 488 U.S. 825 (1988).
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| ndependent claim 2 stands rejected as bei ng unpatentabl e
over Nickerson. It adds to claim1l the requirenent that the
radi us of curvature of the spreader bar body be approxi mately
twenty-two inches. The appellants have decided to group this
claimwith claim21 (Brief, argunent section, page 1), the
rejection of which we have sustained, and therefore we shall
sustain the rejection of claim2 al so.

Claim 3 adds to claim1l the requirenment that the bar body
i ncl ude upper and | ower bar nenbers having “snap connectors”
for secure interconnection. This claimstands rejected on the
basis of Ni ckerson and Palmer. Nickerson fails to disclose or
teach either of these added limtations. Palner does disclose
a spreader bar constructed of upper and | ower nenbers.

However, the two bar nenbers in Palner are attached together

by rivets, which are not, in our view, the sane as or

equi valent to the “snap connectors” called for in the claim

Ri vets have no “snap together” capability, but nust be
installed by a special tool. This is not the case with the
appel l ants’ “snap connectors” (see specification, pages 12 and
13, and Figures 6 and 11). It therefore is our determnation

that the conbi ned teachings of N ckerson and Pal nmer fail to
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establish a prima facie case of obviousness wth regard to the
subject matter of claim3, and we wll not sustain the
rejection.

Claim5 depends fromclaim1, and adds the requirenent
that the apertures be “tubular” and “radially oriented” with
respect to the arc of curvature of the spreader bar body. The
common definition of “tube” is “a cylindrical structure.”*
This is not contradicted by the explanations provided in the
appel l ants’ disclosure. The apertures (H) in the N ckerson
spreader bar clearly are not tubular, but have an el ongated
cross-section. In addition to this shortcom ng, the apertures
are not radially oriented with respect to the arc of curvature
of the spreader bar, but are perpendicular thereto. It is the
exam ner’s position on pages 6-7 of the Final Rejection that,
in view of LIoyd,

[i]t would have been obvious to curve the spreader

bar of Nickerson horizontally and outwardly fromthe

longitudinal axis . . . in order to increase the

body supporting area of the hammobck. The apertures

of the conbi ned structure would inherently have a
radial orientation since the bar is curved.

‘See, for exanple, Merriam Wbster’'s Colleqgiate
Dictionary, Tenth Edition, 1996, page 1270.
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Ll oyd di scloses a wire nmesh hammock havi ng a spreader bar
(9) that functions to “extend the hamock at each end” (page
2, line 29). Each is described as “a flexible spreader,
preferably a flat spring or steel strip,” which is “secured to
t he edges of the hammobck” by clips (page 2, |line 32 et seq.).
As shown in Figure 1 of the LlIoyd draw ngs, the spreader bar
is curved “horizontally and longitudinally,” as is required by
this claim However, the nere fact that the prior art
structure could be nodified does not make such a nodification
obvi ous unless the prior art suggests the desirability of
doing so. See In re Gordon, 733 F.2d 900, 902, 221 USPQ 1125,
1127 (Fed. Cir. 1984). Here, we fail to perceive any
t eachi ng, suggestion or incentive in the references cited
agai nst the claimwhich would have | ed one of ordinary skill
inthe art to nodify the N ckerson spreader bars in the manner
proposed by the exam ner, inasnmuch as the function of
ext endi ng the hammock at each end already is being perforned
by Ni ckerson’s vertically curved spreader bars. Qur review ng

court stated inInre Fritch, 972 F.2d 1260, 1266, 23 USPQRd

1780, 1784 (Fed. Gir. 1992):
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It is inpermssible to use the clained invention as

an instruction manual or "tenplate" to piece

toget her the teachings of the prior art so that the

clainmed invention is rendered obvious. This court

has previously stated that "[o] ne cannot use

hi ndsi ght reconstruction to pick and choose anpbng

i solated disclosures in the prior art to deprecate

the clained invention"” (citations omtted).

It is our view that the only suggestion for the proposed
change is found in the hindsight accorded one who first viewed

t he appel lants’ disclosure, and therefore a prima facie case

of obvi ousness has not been established by the applied
references. In viewof this, we will not sustain the
rejection of claimb5.

| ndependent claim8 also stands rejected on the basis of
Ni ckerson in view of Lloyd. 1In the preanble, this claim
expresses the invention as being a spreader bar “for

connection to a body supporting nenber,” and goes on to
require that the spreader bar body be “curved longitudinally

outwardly relative to the body supporting nmenber when

connected thereto” (enphasis added). The exam ner has applied

the sane rationale here that was used in conbining N ckerson
and Lloyd in the rejection of claim5, and we find it to be

unaccept abl e on the sanme basis we advanced against it there.
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That is, fromour perspective, one of ordinary skill in the
art woul d not have been notivated to nodify the N ckerson
spreader body in the manner proposed by the examner. This
bei ng the case, the teachings of these two references fail to
establish a prima facie case of obviousness with regard to the
subject matter of claim8, and we wll not sustain the
rejection. W also will not sustain the rejection of clains
9-11 and 13-19, which depend fromclaim8 and were rejected on
t he sane grounds.

Claim 12 adds to claim8 that the spreader bar body is
split into upper and | ower nenbers, and that these nenbers
intersect the apertures through their entire length. The
exam ner adds Pal mer to the basic conbination for its teaching
of such an arrangenment. Be that as it may, Palner fails to
all eviate the problemof |ack of suggestion to conbi ne
Ni ckerson and Lloyd in the manner proposed by the exam ner,
whi ch rendered the rejection of claim8 fatally defective.
Thus, the three references applied against claim1l2 fail to

nmeet the threshold of establishing a prinma facie case of

obvi ousness, and we will not sustain the rejection.
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We have carefully considered all of the argunents raised
by the appellants but, as to the Section 102 rejection of
claims 1, 4, 6 and 7, and the Section 103 rejection of claim
2, they have not convinced us that the decision of the
examner was in error. Qur position with regard to them

shoul d be apparent fromthe explanati ons we have provi ded.

SUMVARY

The provisional double patenting rejection of clains 20
and 21 is sustained.

The rejection of clains 1, 4, 6 and 7 under 35 U S. C
§ 102(b) is sustained.

The rejection of claim2 under 35 U S.C. 8 103 is
sust ai ned.

The rejection of claim3 under 35 U S.C. § 103 is not
sust ai ned.

The rejection of clains 5, 8-11 and 13-19 under 35 U.S.C.
§ 103 is not sustai ned.

The rejection of claim12 under 35 U . S.C. §8 103 is not
sust ai ned.

The decision of the examner is affirned-in-part.
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No tinme period for taking any subsequent action in

connection wth this appeal

§ 1.136(a).
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HARRI SON E. McCANDLI SH,

Seni or )

Adm ni strative Patent Judge)
)
)

)
NEAL E. ABRAVS

Adm ni strative Patent Judge)
)

)

)
LAWRENCE J. STAAB )

Adm ni strative Patent Judge)

14

may be extended under 37 CFR

) BOARD OF

APPEALS AND
| NTERFERENCES



Appeal No. 98-1204
Application No. 08/609, 551

Chri s Papageor ge
14625 Sout h Vernont #5
Gardena, CA 90247

15



